20 feb 2006


GENERAL TERMS AND CONDITIONS FOR  SALE OF MARINE FUELS

It is agreed on the date shown in the Sale contract between Seller  and Buyer, that  Seller shall sell and deliver to Buyer, and  Buyer shall purchase and accept the Marine fuels (as defined hereunder) under the following General Terms and Conditions.    Each delivery shall be governed by these General Terms and Conditions and any other special conditions that are  agreed in writing in the Sale contract. Where there is a conflict between the General Terms and Conditions and the Sale contract, the latter shall prevail.  

1-DEFINITIONS 

Throughout these General Terms and Conditions and the Sale contract, the following definitions shall be applied:

۰ “Agreement” means the Sale contract together with these General Terms and Conditions.

۰"Marine fuels” means products derived from crude oil, delivered or to be delivered to the Buyer or to its designated Vessel. 

۰"Seller"  means TOTAL PETROCHEMICALS USA, INC.

۰"Buyer" means the party contracting to purchase, take delivery of and pay for the Marine fuels, including any agent acting on behalf of the Buyer or the Vessel.  If the Buyer purchases the Marine fuels as an agent for another person or entity, or the Marine fuels are purchased by any person or entity as an agent of the Buyer,  whether or not such agency is disclosed, such agents or principals shall be jointly and severally liable with the Buyer for all obligations in, and performance of,  the Agreement.  

۰"Vessel" means the vessel to which the Marine fuels are physically delivered.

۰”Delivering Carrier”  shall mean a bunkering barge,  a tank truck or a terminal/terminal pipeline delivering the Marine fuels.

۰"Sale contract” means any contract created by acceptance by Seller of an order placed by Buyer for Marine fuels, including special terms agreed to in the Sale contract. 

2‑GRADES/QUALITY 

(a) Buyer shall have the sole responsibility for the selection of the grades of Marine fuels suitable for the Vessel, including the determination of the compatibility with marine fuels already on board the Vessel, and shall state the grades required in the Sale contract.

(b) Seller warrants only that the Marine fuels shall comply with the grades selected by Buyer, shall be of a satisfactory quality and that their characteristics will correspond to those generally offered at  the relevant port of delivery. Unless otherwise agreed and stated in the Sale contract,  the Marine fuels shall be  based on ISO Standard 8217/2005 or any subsequent amendment thereof at the time of the time of the Sale Contract. 

3‑QUANTITIES 

The quantities of Marine fuels to be delivered are those stated in the Sale contract, subject to availability. The tons (or other volume)  requested by the Buyer  shall not fall short or exceed by more than 5% of tons (or  volume)  so stated, without the prior written agreement of Seller.

4‑MEASUREMENTS 

(a) Subject to the terms herein, the quantities of Marine fuels shall be determined from the official gauge or meter of: the bunkering barge; the tank truck effecting delivery; or the shore‑tank if delivered at a terminal or by pipeline.  

(b) Buyer and Seller shall both have the right to be present or represented when such measurements are taken and shall be given sufficient information to verify the quantity delivered. 

(c) The Marine fuels to be delivered under the Sale contract shall be measured and calculated in accordance with the ISO 91 –1/1992 and ISO 91 – 2/1991 Petroleum measurements tables, or other recognized standards customarily used at the port where the Marine fuels are delivered.

5‑SAMPLING 

(a) Seller shall arrange for four (4)  identical representative samples of not less than 400 ml each for  each grade of Marine fuels to be drawn during the delivery  operation.  The samples shall be drawn according to MARPOL 73/78 Annex VI.  

(b) The samples shall be retained on board the Vessel and in accordance with MARPOL 73/78 Annex VI requirements  including, but not limited to, securely sealed and with labels showing the Vessel’s name and IMO number, identity of Delivering Carrier,  product name and grade, delivery date and place and seal number, and signed by the Seller's representative and the Master of the Vessel or his authorized representative. 

(d) The samples shall be retained by the Seller and by the Vessel,  and securely stored  for the period  after delivery of the Marine fuels to the Vessel as defined below:
Sample 1
12 months by Seller

Sample 2
12 months by Vessel

Sample 3
3 months by Seller

Sample 4 
3 months by Vessel.   
6‑DELIVERY 

(a) The Marine fuels shall be delivered to the Vessel at the port or place stated in the Sale contract. Subject to the regulations of the port or the terminal facility, delivery shall be made day, night, Sundays and holidays included. 

(b) The Vessel’s estimated time of arrival  and the date for  delivery of the Marine fuels shall be  stated in the Sale contract. Seller shall be under no obligation to deliver if the Vessel arrives outside the price validity time range and delivery range  as stated in the Sale contract. 

(c) Buyer, or its agents at the port or place of delivery, shall give the Seller and the Delivering Carrier 7 days, 72 hours and 48 hours prior written notice of the Vessel’s readiness to receive the Marine fuels and the location for delivery and 24 hours definite written notice of the delivery date and the exact location and time for  which delivery is required, failing which Seller and its Delivering Carrier shall not be liable for any resulting delivery delays. 

(d) The Marine fuels shall be delivered:

(i)  ex‑pipe or 

(ii)  by tank trucks or

(iii) by bunkering barge 

or as otherwise stated in the Sale contract.   

(e) The Buyer shall instruct the Master of the Vessel to:

(i) advise the Seller and its Delivering Carrier  in writing, prior to delivery, of the maximum allowable pumping rate and pressure and to agree on communication and emergency shut‑down procedures;

(ii) notify the Seller and the Delivering Carrier in writing prior to delivery, of any special conditions, difficulties, peculiarities, deficiencies or defects in respect of and particular to the Vessel which might adversely affect the delivery of the Marine fuels,

(iii) provide a free and safe side to receive the Marine fuels and to render all necessary assistance which may reasonably be required to moor or unmoor the delivery vessel or to connect or disconnect the delivery hose(s). 

(f) The Vessel shall provide sufficient and segregated tankage to receive the contracted quantity of Marine fuels. 
(g)  Buyer and Vessel shall be solely responsible for making all connections and disconnections between the delivery hose(s) and the Vessel’s intake pipe and shall require the hose(s) to be properly secured and connected to the Vessel’s manifold prior to the commencement of delivery of Marine fuels to the Vessel.
(h)  Provided the Vessel has arrived at the relevant delivery port within the delivery range specified in the Sale contract, if the  Delivering Carrier is then delayed due to the Buyer or the  Vessel for any reason whatsoever, then Buyer shall reimburse Seller for any expenses, including demurrage,  incurred due to such delay. Seller shall not be  liable for delays, including costs or expenses therefrom,  due to port, terminal or berth congestion, unsafe berth or prior commitments of available barges.  
7‑DOCUMENTATION 

(a) Before commencement of delivery, Seller or its representative, shall present for acknowledgement by the Master of the Vessel, or his representative, a Bunker Requisition Form or similar document, duly signed by the Seller or its  representative,  which shall contain the quantities and the grades of the Marine fuels to be delivered. 

(b) Once the delivery is completed and quantities measured, a Bunker Delivery Note  shall be signed and stamped by the Master of the Vessel, or his representative and returned to the Seller, or its  representative, as acknowledgement of the delivery.  A Bunker Delivery Note for the delivery  shall also be retained by the Master of the Vessel and kept on board the Vessel for a minimum of three (3) years from the date of delivery. This Bunker Delivery Note  shall contain the following minimum information: 

-  Viscosity 

-  Delivered quantity in volume units 

-  Density in kg/m3 at 15ºC. 

-  Delivered quantity in metric tons 

-  Temperature observed 

-  Flash point 

-  Sulphur content (% m/m)

as well as any other information as may be required by MARPOL 73/78 Annex VI.

(c)  Any objections to the quality or quantity of the Marine fuels delivered must be noted at the time of delivery on the Bunker Delivery Note, in a letter of protest or similar document and immediately given to Seller. 
8‑PRICE 

(a) The price of the Marine fuels shall be as stated in the Sale contract for each grade of Marine fuels delivered under the terms of sale  in the Sale contract. The price shall be valid for the delivery range stated in the Sale contract. Notwithstanding anything to the contrary contained in Section 15(b), should the Vessel not arrive within the determined delivery range, the Sale contract shall immediately terminate without liability to either party on the expiration of the last day of the delivery range stated in the applicable Sale contract unless Seller elects in writing  to accept the new delivery date as the basis of a new contract for which a new price will be agreed upon with the Buyer.  If the Sale contract is terminated pursuant to this subsection (a) then the applicable charges specified under sub-section (d) below may be charged to Buyer.

(b) Any and all additional charges, if applicable, may  be specified in the Seller's price  and in the Sale contract and shall include but not be limited to:

(i)  Wharfage charges, pilotage charges, barging charges, delivery charges, demurrage or other similar charges, 

(ii)  Mooring or unmooring charges or port duties incurred by the Seller or its delivering carrier which are for Buyer’s account,

(iii)  Duties, taxes, charges, freights or other costs in the port where delivery takes place, for which the Seller are accountable but which are for the Buyer' account. 

(c)  If delivery of the Marine fuels does not  take place during normal working days and regular working hours as specified at the relevant port or place of delivery, then in such case, any delivery outside these periods may give rise to overtime or demurrage charges for Buyer’s account. 

(d) Provided Buyer gives Seller seventy-two (72) or more hours prior written notice that the Buyer will not take delivery in full of the Marine fuels or the quantities nominated during the delivery range stated in the Sale contract or that the Vessel will not arrive within the determined delivery range specified in the Sale contract (other than because of a fault by Seller that is not otherwise caused by Buyer or Force Majeure), then in such case Buyer and Seller agree that Seller’s damages in the event of such breach are also uncertain and difficult to ascertain and Buyer shall only be responsible to pay Seller the sum of Two Thousand Dollars ($2,000) in US Dollars as liquidated damages, and not as a penalty in the event of such breach.  However, if  Buyer fails to give Seller seventy-two (72) or more hours prior written notice that the Buyer will not take delivery in full of the Marine fuels or the quantities nominated during the delivery range stated in the Sale contract or that the Vessel will not arrive within the determined delivery range specified in the Sale contract (other than because of a fault by Seller that is not otherwise caused by Buyer or Force Majeure), then Buyer shall pay or reimburse Seller for  all costs, expenses or charges incurred by Seller and Seller’s Delivering Carrier arising out of, or relating to Buyer’s breach of, or failure to perform under this Agreement including  any costs incurred by Seller to downgrade the fuels.  Buyer’s obligation to pay liquidated damages or other charges pursuant to this sub-section (d) shall survive any termination of the Sale Contract.  

9‑PAYMENT 

(a) Payment for the Marine fuels shall be made by the Buyer within 30 days after the completion of delivery (electronic, fax or telex invoice is acceptable), unless otherwise agreed in the Sale contact. In the event payment has been made in advance of delivery, same shall be adjusted on the basis of the actual quantities of Marine fuels delivered and additional payment/refund, as the case may be, shall be made in accordance with this Section 9.   

(b) Payment shall be made in full, without set‑off, counterclaim, deduction or discount, free of bank charges in the manner  and at a place indicated on the invoice. 

(c) Payment shall be made in immediately available U.S. Dollars.  If payment falls on a non‑business day  at the place of payment, the payment shall be made on or before the business day nearest to the due date. If the preceding and succeeding business days are equally near to the due date, then payment shall be made on or before the preceding business day. 

(d)  Marine fuels are sold and delivered on the credit of the Vessel to which the Marine fuels are supplied, as well as the credit of the Buyer.

(e)  Notwithstanding anything to the contrary, if in Seller’s sole judgment the Buyer’s credit or 

financial responsibility is impaired or unsatisfactory, Seller may:  (i) require financial security from Buyer; (ii) require cash payment in advance; (iii) change the payment terms; (iv) stop delivery or supply of Marine fuels; and/or (v) reduce Buyer’s available credit limit.  Any credit limit available to Buyer is at the sole discretion and determination of Seller.    
(f) Any amounts not paid  on the due date shall bear  interest at the rate equal to the lower of 1.5% (one and one-half per cent) per month (or any part thereof) or the maximum applicable lawful interest rate.

10 -WARRANTY

OTHER THAN THE WARRANTY IN SECTION 2(B) HEREIN (GRADES/QUALITY),  SELLER MAKES NO OTHER WARRANTIES OF ANY KIND, EXPRESS OR IMPLIED, AND DISCLAIMS ANY AND ALL IMPLIED WARRANTIES, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE.  SELLER MAKES NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, CONCERNING THE SUITABILITY OF THE MARINE FUELS FOR USE, CONSUMPTION, OR ANY OTHER APPLICATION(S).   BUYER IS SOLELY RESPONSIBLE FOR THE SELECTION OF MARINE FUELS AND THE DETERMINATION OF THE SUITABILITY OF THE MARINE FUELS FOR USE, CONSUMPTION, OR ANY OTHER APPLICATION(S).
11 -SELLER’S LIABILITY

SELLER'S ENTIRE LIABILITY TO BUYER FOR ANY CLAIMS, LOSSES, INJURIES OR DAMAGES FROM ANY CAUSE WHATSOEVER, SHALL BE LIMITED TO BUYER’S  ACTUAL DIRECT DAMAGES, NOT TO EXCEED THE AMOUNT PAID TO SELLER FOR THE SPECIFIC SHIPMENT OF MARINE FUELS RELATED TO BUYER’S CLAIM OR CAUSE OF ACTION.  IN NO EVENT SHALL SELLER, ITS OFFICERS, DIRECTORS, SHAREHOLDERS, PARENT OR AFFILIATED COMPANIES, AGENTS OR EMPLOYEES BE LIABLE UNDER OR IN CONNECTION WITH THIS AGREEMENT UNDER ANY LEGAL OR EQUITABLE THEORY, INCLUDING WHETHER BASED UPON NEGLIGENCE, STRICT OR PRODUCTS LIABILITY, ETC., FOR DEMURRAGE, LOST PROFITS, OR ECONOMIC, SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY OR PUNITIVE DAMAGES.

12 -INDEMNITY
Buyer will indemnify, defend and hold Seller, its parent companies and affiliated companies, all their employees, officers, directors, representatives and agents harmless from, of and against all claims, demands, liability, losses, lawsuits, arbitrations, regulatory proceedings, liens, environmental clean up costs, damages, and causes of action of every kind and character, including costs of defense, settlements, judgments, fines, penalties, assessments, interest, court costs (including legal costs and expenses incurred in enforcing this indemnity provision), for (a) any injury to, including death of, any persons (whether they be third persons or employees of either Party), (b) any loss of, or damage or destruction to property owned, leased or operated by either of the Parties hereto or any third persons, and (c) any and all environmental or pollution-related actions or damages under local, state, or federal  laws or regulations, including, but not limited to, alleged or actual damages to natural resources that are caused by, arise out of, or are attributable to, whether in whole or in part, Buyer, its employees, contractors, agents or the Nominated Vessel (including the Vessel’s owners, operators, charterers, agents, Master and crew)(hereinafter referred to in this section as “Buyer Parties”), or Buyer Parties’ performance under or pursuant to this Agreement,  Buyer’s breach of this Agreement or by any negligence, gross negligence, acts and/or omissions or willful misconduct on the part of Buyer Parties.  

13 ‑CLAIMS  

(a) Any dispute as to the quantity of the Marine fuels delivered must be noted at the time of delivery on  the Bunker Delivery Note, a letter of protest or similar document.  Seller’s or its Delivering Carrier’s measurement of volume and calculations of quantity shall be conclusive of the quantity of Marine fuels delivered, unless the Buyer or an independent inspection company acting on Buyer’s behalf has witnessed the measurement and calculation of the volume and made a written complaint at the time of delivery of the Marine fuels.  Any claim as to the quantity must be made by Buyer  in writing and with supporting documentation within 15 days from the date of delivery, failing which any such claim shall be  waived and barred 

 (b) (i) Any dispute as to the quantity of the Marine fuels delivered must be noted at the time of delivery on  the Bunker Delivery Note,  a letter of protest or similar document.  Any claim as to the quality of the Marine fuels delivered must be made by Buyer  in writing and with supporting documentation  within 30 days of the date of delivery, failing which any such claim shall be waived and barred.   Buyer shall not be entitled to submit any claim based on the quality of the Marine fuels if Seller’s Marine fuels have been commingled or mixed with any other marine fuels or products. 

(ii) In the  event Buyer submits a timely claim based on the quality of the Marine fuels, the parties hereto shall have an agreed upon sample  of the Marine fuels analyzed by a mutually agreed, qualified and independent laboratory. If ISO grades have been specified,  the analysis shall be conducted  by tests in accordance with ISO 8217/2005 and ISO 4259 or any subsequent amendments thereof. Unless otherwise agreed,  the expenses of the analysis shall be borne equally by the Seller and the Buyer. Both parties expressly agree that the result of this joint quality testing  shall be final and binding as evidence of the quality of the Marine fuel  delivered.
(c) In the event the Vessel does not have sufficient segregated fuel tank capacity to receive the contracted quantity of Marine fuels, Buyer shall be liable to Seller for Seller’s costs and expenses (including costs of the Delivering Carrier) incurred as a result of Vessel’s tankage. 

14‑RISK/TITLE 

Title to the Marine Fuels, and the risk of loss  shall pass to the Buyer once the Marine fuels have passed the flange connecting the Vessel's bunker manifold with the delivery facilities provided by the Seller.  

15 ‑TERMINATION 
(a) Either party may stop shipments or terminate the Sale contract immediately upon written notice to the other party in the event the other party (i) files any petition under the bankruptcy laws of any governmental authority, (ii) has filed against it any such petition which is not dismissed or otherwise resolved in such party’s favor within 60 days of filing, (iii) makes any general assignment for the benefit of creditors, (iv) commences any winding-up or liquidation process, (v) applies for or is subject to the appointment of any receiver, (vi) fails or becomes unable to generally pay its debts when they become due, (vii) ceases to function as a going concern or to conduct its business operations in the ordinary course or (viii) takes any action to accomplish any of the foregoing. 

(b) Either party may immediately terminate this Agreement at anytime upon  breach of any material obligation  under this Agreement by the other party, provided that such breach has continued unabated for a period of 30 days after written notice thereof has been given . 

16 ‑SUBSTITUTION 

Seller reserves its right to substitute a third party for the performance of all or part of its obligations under this Agreement.  

17‑FORCE MAJEURE 

Neither Buyer nor Seller shall be responsible for any loss or damage, or failure or delay in performance  hereunder due to causes beyond its control, including but not limited to: fire; explosion;  flood; storms; hurricanes; earthquakes; tropical storms; fog; tidal waves; any Act of God; war; civil war; sabotage;  acts of public enemy; terrorist acts (threatened or actual); military operations; national emergency; civil commotion; labor disputes, strikes, lockouts, work stoppages or other differences with workmen or unions; or breakdown, shutdown, failure, loss or damage to production facilities, machinery or  equipment or transportation, delivery means or equipment, failure or shortage of or inability to obtain materials, raw materials, feedstocks, energy, equipment or transportation normally available from the source of supply; or by the order, rules, regulations, restrictions, requisition, request or recommendation of any governmental agency or  governmental authority, including the Port, Navigation District, U.S. Coast Guard or any other state, local or federal governmental authorities.  When such cause or causes exist, the party affected shall have the right, upon prompt written notice of  the nature and probable duration of such force majeure event,  to restrict or cease deliveries or acceptance hereunder in a fair and equitable manner for the duration of such cause.  In no event shall Seller be required to purchase marine fuels from a different source in order to deliver Marine fuels to Buyer under this Agreement.

18 - POLLUTION PREVENTION AND RESPONSIBILITY

In the event of an escape or discharge of any Marine fuels, oil or pollutant from the Vessel, which causes or threatens to cause pollution or pollution damage, Buyer and the Vessel will promptly take whatever measures are necessary to prevent, stop and/or mitigate such damage or remove the threat or clean up and remove the pollution and/or pollution damage.  Any of the aforementioned measures and expenses, including any delays and demurrage, shall be for the Buyer’s account.  

19 – REGULATORY COMPLIANCE   

(a) Buyer warrants the Vessel shall be in full compliance with all applicable international, federal, state and local laws, regulations and statutes and all applicable regulations and/or requirements of any port or of any terminal or facility in such port(s) or place(s) where the Vessel receives the Marine fuels.   

(b) Buyer warrants the Vessel shall have on board all certificates, flag state certificates, records, compliance letters, Ship Security Plans, vessel contingency or response plans, certificates of financial responsibility, and other documents required by law, regulation and/or statute and the U.S. Coast Guard, including, but not limited to the following: 

(i) Certificates issued pursuant to the Civil Liability Convention 1969 (“CLC”), and pursuant to the 1992 protocols to the CLC, as and when in force.  

(ii) Certificates evidencing financial responsibility as required by  Section 1016(a) of the Oil Pollution Act of 1990, and Section 108(a) of the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, and in accordance with Part 138 of Coast Guard Regulations 33 CFR, and any other applicable U.S. Coast Guard regulations.

(iii) Document of Compliance and a Safety Management Certificate required by the International Management Code for the Safe Operation of Ships and for Pollution Prevention (ISM Code).
(iv) Certificates issued pursuant to MARPOL 73/78, Annex VI, including International Air Pollution Prevention (IAPP) Certificate and/or Engine International Air Pollution Prevention (EIAPP) Certificate (or flag state certificate of compliance), record books, bunker delivery notes, bunker delivery samples, and all other documents required by MARPOL 73/78, Annex VI. 

(c) The Vessel shall also comply with all U.S. Coast Guard requirements, including but not limited to security measures pursuant to the International Ship and Port Facility Security Code (ISPS), as adopted in 33 Code of Federal Regulations, and the Maritime Security Act.  

(d) Buyer shall be responsible for any demurrage, delays, costs or expenses incurred due to failure of the Vessel to comply with this section
20 -U.S. CUSTOMS AND BORDER PROTECTION  

If the Marine Fuels purchased by the Buyer are to be exported from the U.S. by the Buyer, the Buyer shall be the “Exporter of Record” as that term is used by U.S. Customs and Border Protection (“CBP”) and  the Bureau of Industry and Security (“BIS”), or any other successor governmental agency, and the Buyer shall comply with all rules and regulations (including those related to reporting, filing and record keeping) of CBP and/or  BIS.  Export to sanctioned countries is prohibited.    

21 -DUTY DRAWBACK

Unless otherwise agreed between the parties in writing,  the Seller retains the right to claim, receive, and retain drawbacks on imported duty-paid Marine fuels and whenever such products are exported, the Buyer as exporting party shall promptly notify the Seller and shall execute drawback claim forms and drawback assignments in favor of the Seller in order to enable Seller to establish its drawback rights under the U.S. Customs and Border Protection regulations.

22 ‑LAW AND JURISDICTION 

These General Terms and Conditions for Sale of Marine Fuels and the Sales contract, the performance and the rights and remedies of the parties shall be governed and construed in accordance with applicable U.S. General Maritime Law, U.S. federal laws and regulations and/or the laws of the State of Texas, U.S.  Without limiting the foregoing in any way, the United Nations Convention on Contracts for the International Sale of Goods, and the UNIDROIT Principles of International Commercial Contracts shall not apply or govern.  Each party expressly submits to the jurisdiction of, and venue in the federal and state courts located in Harris County, Texas U.S. for any and all claims, disputes or litigation relating to, and arising out of these General Terms and Conditions for Sale of Marine Fuels, the Sales contract and any transaction hereunder.

23 ‑MISCELLANEOUS

(a) This Agreement  constitutes the entire agreement between the parties and supersede any prior or contemporaneous agreements and understandings, whether oral or written, with regard to the subject matter.  The terms and conditions of this Agreement will govern and prevail over any purchase orders, shipping orders, delivery orders or other orders from Buyer, e-commerce or electronic terms and conditions or other writing between the parties.  

(b) This Agreement, including the Sale contract, may not be amended or modified except by written instrument executed by each party.  

(c) No waiver by either party of any obligation, performance, breach or default hereunder or of its failure to enforce any of the provisions of the Sale contract or these General Terms and Conditions shall limit or waive the right of such party to enforce the Agreement and compel strict compliance with each and every provision.  

(d) The Buyer shall not assign or transfer this Agreement, including the Sale contract, without prior notice and written consent of Seller.   

(e) The Buyer represents and warrants that the individual and the entity signing the Sale contract is duly authorized to execute the contract on Buyer’s behalf and to bind the Buyer to all terms herein, and this representation and warranty shall survive any expiration or termination of this Agreement.

24 -NOTICES

Any notice to Seller required hereunder shall be made in writing, addressed and  transmitted to Seller as indicated below. As a convenience to Buyer, Buyer may first advise Seller by telephone at (713) 4835681 regarding any information required to be noticed to Seller pursuant to Section 8 of this Agreement, provided that, any and all information communicated by Seller pursuant to such telephone call shall not be deemed as notice to Seller under this Agreement until the information is followed-up in writing, addressed to Seller as follows, and transmitted to Seller as indicated below:

TOTAL PETROCHEMICALS USA, INC.

Attention:  Marine Bunker Department, Houston, Texas

Facsimile:  (713) 483-5700

Notice shall only be deemed given on the date delivered to Seller that is reflected in Buyer’s facsimile confirmation.
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