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TERMS AND CONDITIONS OF SALE  
MARINE FUELS 
 
Version Dated:  May 29, 2009 
 
 
1. DEFINITIONS:   
 
In this Agreement (as such term is hereinafter defined), the 
following terms shall have the following meanings: 

 
(a) “the Agreement” means the Principal Terms, Part I hereof, 

these General Terms and Conditions, Part II hereof and any 
attachments, schedules, or exhibits to such documents 

(b) “barrel” or “bbl” means 42 U.S. standard gallons at 60° 
Fahrenheit. 

(c) “BUYER” means a party or parties obligated to buy Marine Fuel 
under the Agreement.  Should Marine Fuel be ordered by the 
BUYER as an agent, BUYER shall refer to such agent, as well 
as the principal, and both shall be bound by and liable for all 
obligations as fully and as completely as if they were both 
the principal, whether such principal be disclosed or 
undisclosed, and whether or not such agent purports to 
contract as agent only. 

(d) “Delivery Date” means the date on which the Marine Fuel is to 
be delivered to the Vessel by the Seller. 

(e) “Delivery Point” means the place at which the Marine Fuel 
purchased by the BUYER is to be delivered to the Vessel. 

(f) “gallon” means a U.S. standard gallon of 231 cubic inches at 
60° Fahrenheit. 

(g) “General Terms” means these NuStar Terminals, N.V. General 
Terms and Conditions of Sale for Marine Fuel. 

(h) “Marine Fuel” means the type(s), quantity(ies) and commercial 
grade(s) of bunker fuel oil, intermediate fuel oil (“IFO”), 
marine diesel oil (“MDO”), marine gas oil (“MGO”) and/or 
other materials or petroleum products specified in the 
Principal Terms which the SELLER has agreed to sell to the 
BUYER. 

(i) “metric ton” or “MT” means a total of 2204.6234 pounds 
avoirdupois. 

(j) “Principal Terms” means any form of agreement, including, 
without limitation, a letter or telex which to any extent 
incorporates by reference or is subject to the General 
Terms; and 

(k) “SELLER” means NuStar Terminals Marine Services, N.V., or 
it’s designated affiliated company. 

(l)  “Vessel” means the marine vessel or vessels to which the 
Marine Fuel purchased by the BUYER is to be delivered. 

 
2. QUALITY OF MARINE FUEL:   
 
The BUYER shall have the sole responsibility for the selection and 
acceptance of Marine Fuel, including determination of compatibility 
with Marine Fuel already on board the Vessel, for use in the Vessel.  
The BUYER may appoint an inspector to analyze Marine Fuel 
delivered hereunder before it is pumped out to the SELLER’s shore 
tanks and/or delivery vessel, provided BUYER gives SELLER no less 
than 48 hours notice so that appropriate security clearances can be 
made.  Unless otherwise indicated to the BUYER in writing by the 
SELLER, any information provided to the BUYER regarding the 
characteristics of Marine Fuel at any delivery location shall not be 
construed as specifications of the Marine Fuel to be delivered 
hereunder, but only as indications of the characteristics of the 

Marine Fuel that has been available at that location from time to 
time.  SELLER will advise latest sulphur content basis tank analysis 
results. 
 
Three (3) commercial samples of the Marine Fuel shall be taken at 
the time of delivery from either the delivery vessel’s manifold or 
SELLER’s pipeline flange and immediately sealed. Two (2) additional 
samples will be taken in accordance with MARPOL requirements and 
will used solely for verifying conformity with Annex VI of MARPOL 
73/78, not for commercial or any other purposes. The 
aforementioned samples shall be taken by one of the following 
three methods: 1) manual valve-setting continuous-drip sampler; or 
2) time-proportional automatic sampler; or 3) flow-proportional 
automatic sampler.  One (1) sealed sample of the commercial 
sample and one (1) sealed sample of the MARPOL sample shall be 
handed to the Vessel’s Master, Chief Engineer or other officer, and 
the other samples shall be retained by the SELLER.  ANY AND ALL 
TESTS TO DETERMINE QUALITY SHALL BE MADE ONLY FROM 
SELLER’S RETAINED COMMERCIAL SAMPLE and shall be made in 
accordance with standard test methods specified in the official 
publications of either SPI, ASTM, or IP.  Other appropriate test 
methods may be used where no methods are prescribed in API, 
ASTM or IP publications on the date of this Agreement.  
 
3. MEASUREMENTS AND TEST:   
 
Seller will take the measurements and make the calculations 
necessary to determine the quantity of Product delivered.  Such 
quantity shall be determined by calibrated meter on the pipeline or 
delivery vessel/barge or, if such is not available, calculating the 
difference between: the amount of Product in the delivering 
vessel/barge or shore tank before the transfer to the receiving 
Vessel; and the amount of Product in the delivering vessel/barge  or 
shore tank after the transfer to the receiving vessel. The amount of 
Product in the delivering vessel/barge before and after the transfer 
will be determined by: measuring the ullage in each compartment 
of the delivering vessel/barge by hand line; and using the strapping 
table for the delivering barge to convert the ullage measurements 
to Product quantities.  Calculations of the quantity of Product 
delivered that are based on the amount of Product in the receiving 
Vessel before or after the transfer will not consider by Seller nor will 
they be admissible as evidence in court. 
 
A representative of the receiving vessel is invited to be present or 
Buyer may appoint a properly accredited surveyor to attend all 
measurements.  Absent manifest error, the SELLER’s determination 
of quantity shall be conclusive.  
All measurements shall be adjusted to barrels or metric tons at 60° 
Fahrenheit temperature.  All such adjustments shall be made in 
accordance with the latest joint Petroleum Measurement Tables of 
the American Petroleum Institute (“API”), the American Society of 
Testing and Materials (“ASTM”) and the Institute of Petroleum 
(“IP”) designated API D-250.  ASTM D-1250 and IP 200/52, 
respectively.  

 
4. PRICE:   
 
The price of Marine Fuel sold and delivered hereunder shall be the 
price set forth in the Principal Terms.  All prices for Marine Fuel 
wherever delivered are exclusive of all taxes, duties, fees or other 
assessments imposed or levied by any government authority 
(whether at the Delivery Point or otherwise) or instrumentality 
thereof and all port charges, if any.  Unless otherwise specified in 
the Principal Terms, price does not include the delivery charges for 
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the Marine Fuel, and all such delivery charges shall be for the 
Buyer’s account. 

 
5. PAYMENT TERMS:   
 
Unless otherwise provided in the Principal Terms, all sales shall be 
on a cash in advance or irrevocable letter of credit basis.  All letters 
of credit procured by the BUYER in favor of the SELLER shall be in 
form and substance acceptable to the SELLER and issued only by a 
bank acceptable to the SELLER.  Payment to the SELLER for all 
sales of Marine Fuel and all charges related thereto (including 
without limitation, delivery and any additional charges), if any, shall 
be made in full, without any right of set-off, discount or deduction.  
Payment shall be made in U.S. dollars by means of telegraphic 
transfer to the bank identified in the Principal Terms or in the 
SELLER’s invoice, as the case my be, for deposit to the SELLER’s 
account as specified therein.  Such transfer shall quote the 
SELLER’s invoice or order number, the BUYER’s name, the Vessel 
supplied and the SELLER’s account number to which funds shall be 
deposited. 
 
If the SELLER has extended credit to the BUYER, and if the 
applicable credit period expires on a Saturday, Sunday or any other 
day when the SELLER’s bank is closed for business, then the BUYER 
shall arrange for the payment in question to be made within such 
shorter period as will enable the payment to have been made by 
the last day within the applicable credit period when the SELLER’s 
bank was open for business.  Delivery documents may be provided 
to the BUYER at its request, but payment shall not be conditioned 
upon the BUYER'’ receipt of such documents.  Notwithstanding any 
disputes regarding quality, quantity or other matter, the BUYER 
must initially pay the full amount due, and any disputes shall be 
resolved between the parties after such payment has been made.  
SELLER may at any time, in its sole and absolute discretion, cancel 
any existing credit line granted to BUYER or refuse to extend credit 
to BUYER without notice. 
 
6. ADEQUATE ASSURANCE: 

 
NuStar will establish and may, in its sole discretion, notify Buyer of 
any credit dollar amount (the “Credit Limit”) that will be applicable 
to the Buyer.  The Credit Limit will be in such amount (including no 
amount) as Seller elects.  Seller may change the Credit Limit at any 
time and notify Buyer of any such change. 
 
6.1   If at any time Buyer’s Outstanding Indebtedness (as   defined 
below) exceeds the Credit Limit then in effect for Buyer, Buyer must 
reduce the Outstanding Indebtedness to any amount that is not 
greater than the Credit Limit then in effect for the Buyer by doing 
any, or any combination, of the following:  (i)    Paying to Seller an 
amount of the Outstanding Indebtedness; or (ii)   Providing to 
Seller a letter of credit in a form and from a bank both reasonably 
satisfactory to Seller under which Seller will be permitted to draw 
an amount that is not less than the amount by which the 
Outstanding Indebtedness exceeds the Credit Limit.  
 
6.2   For the purposes of this Section 8, “Outstanding 
Indebtedness” means, as of any day during the term of this 
Agreement, all amounts due or which will become due to Seller 
under all agreements between Seller and Buyer for completed 
delivery, including, without limitation, this Agreement, where 
delivery of, but no payment for, products  have been made.  If 
Buyer has failed to (i) pay Seller for any amount that is due (if such 
failure has not subsequently been cured) or (ii) be in default of this 

Agreement under Section 15 after expiration of applicable cure 
periods, then in addition to ceasing to deliver Product under the 
Agreement, and regardless of any payment terms then in effect for 
Buyer, Seller may declare all of the Outstanding Indebtedness to be 
due and payable and terminate this Agreement. 
 
6.3   If Seller determines that the financial condition of Buyer has 
become impaired or unsatisfactory, Seller may require Buyer to 
provide Seller with satisfactory security or adequate assurances of 
performance. Seller’s requirement for security or assurances may 
include changing the credit terms of this Agreement in which case 
Seller may require Buyer to:  
 
(i) prepay by wire transfer at least by the first day that Buyer is 
open for business before Product delivery date the full estimated 
invoice amount under this Agreement, (ii) post at least two 
business days prior to Product delivery date a irrevocable, standby 
letter of credit, in form and substance specified by Seller, issued or 
confirmed by a bank acceptable to Seller, in an amount sufficient to 
cover the full estimated invoice amount under this Agreement or 
(iii) deliver to Seller at least two business days prior to Product 
delivery date a parent company guaranty in form and substance 
satisfactory to Seller of the prompt payment, when due, of any 
and all present or future indebtedness of Buyer as a result of any 
sale of Product under this Agreement.  The change in credit terms 
will be effective 30 days after Seller’s written notice to Buyer that it 
is requesting such a change.  The exercise by Seller of any right 
under this paragraph is without prejudice to any claim for damages 
or any other right Seller may have under law. 

 
7. DELIVERIES:  
 
Vessels will be bunkered as promptly as circumstances permit, but 
the SELLER shall not be liable under any circumstances for 
demurrage or for any loss due to delays or to prior commitments of 
available delivery vessels.  If a delivery permit is required from any 
government authority or any instrumentally thereof, or by any 
public or private port authority, for any delivery of Marine Fuel 
hereunder, then the BUYER shall be responsible for obtaining the 
same.  No deliveries shall be made until such time as the BUYER 
has obtained all required delivery permits.  All costs and expenses 
occasioned by BUYER’s failure to timely obtain such delivery permits 
shall be paid by BUYER. 
 
Delivery of Marine Fuel hereunder shall be made by delivery vessel 
provided or caused to be provided by the SELLER to the BUYER’s 
Vessel at the Delivery Point agreed upon by the SELLER and the 
BUYER.  Unless otherwise agreed in the Principal Terms, the BUYER 
shall pay all the applicable delivery charges. 
 
The BUYER shall give the SELLER written notices at least seventy-
two (72), forty-eight (48) and twenty-four (24) hours prior to the 
Delivery Date of the estimated time(s) on such date when the 
Vessel will be ready to receive the Marine Fuel purchased by the 
BUYER.  In such notice the BUYER shall, if necessary, advise the 
SELLER of any special condition, peculiarity, deficiency or defect of 
or with respect to the Vessel or its equipment which might delay, 
hinder or otherwise affect the mooring, unmooring or bunkering of 
the VESSEL.  If the BUYER fails to provide these notices and the 
Vessel, for whatever reason, is unable or refuses to accept delivery 
on the Delivery Date, or if the BUYER provides such notice but 
requests an extension to the Delivery Date of more than thirty-six 
(36) hours after twelve(12) noon on such date, then the SELLER 
may, at its option, deliver the Marine Fuel to the Vessel at the 
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requested new delivery time on a best efforts basis, suspend 
delivery subject to the BUYER’s agreement to a new price for the 
Marine Fuel or cancel the delivery altogether, with or without 
prejudice to the SELLER’s rights under this Agreement. 
 
The BUYER shall pay not less than one hundred percent (100%) of 
the delivery costs of the quantity of Marine Fuel ordered, 
irrespective of the amount the BUYER takes delivery of, and the 
BUYER shall also be charged for all additional expenses incurred by 
the SELLER in connection with any failure by BUYER to take delivery 
of the full quantity (+/-5.0%) ordered by the BUYER.  In the event 
the BUYER fails to take delivery of the full amount ordered or 
tendered (+/-5.0%), whichever is less, of Marine Fuel the SELLER 
may charge the BUYER the amount of loss sustained by having to 
sell the Marine Fuel in down-graded form at a lower price than that 
at which is was ordered by BUYER.  SELLER furthermore reserves 
the right to levy and collect a cancellation fee of $5 per metric ton, 
with a minimum cancellation charge of $5,000 if the delivery is 
canceled, terminated, rescinded or refused by BUYER for any 
reason. 
 
If the BUYER causes delays to the SELLER’s vessels and/or facilities 
in effecting deliveries, the BUYER shall pay demurrage at the 
SELLER’s established rates, and reimburse the SELLER’s for all other 
expenses in connection therewith. 
 
The Vessel receiving the Marine Fuel shall be solely responsible for 
making all connections and disconnections between the delivery 
hose and receiving Vessel’s intake pipe, and shall render all other 
necessary assistance and provide sufficient tankage and equipment 
to receive promptly all delivers hereunder.  The Vessel receiving 
delivery of the Marine Fuel shall be deemed to have sole and 
complete control, supervision and direction of the bunkering 
operations, including the responsibility for weather and sea 
conditions as they affect the delivery operations. 
 
7. TITLE AND RISK:  
 
Delivery shall be considered complete and title to, risk of loss and 
liability for all Marine Fuel supplied hereunder shall pass from the 
SELLER to the BUYER as the Marine Fuel passes the flange of the 
Vessel or, in the case of delivery by drum, as the Marine Fuel 
passes the Vessel’s rail, at which point Seller’s responsibility shall 
cease and Buyer shall assume all risk of loss, damage, 
deterioration, or evaporation as to the Marine Fuel so delivered. 

 
8. DEMURAGE AND DELAYS:   
 
The SELLER shall not be liable for any demurrage by the BUYER or 
the Vessel caused directly or indirectly by delays due to or resulting 
from weather (whether unusual or normal), local congestion at the 
Delivery Point affecting the SELLER’s delivery equipment, the prior 
commitment, nonavailability and/or malfunction of delivery 
equipment, or any event of Force Majeure.  The BUYER shall be 
liable for demurrage at rates established by the SELLER and for 
losses incurred by the SELLER as a result of any delay caused 
directly or indirectly by the BUYER or the Vessel in the use of 
delivery equipment. 
 

 
9. WARRANTIES:  
 
The BUYER is solely responsible for specifying to the SELLER the 
type, grade and quantity of Marine Fuel to be supplied under this 

Agreement.  The SELLER warrants only that the Marine Fuel 
supplied shall conform to the specifications stated in the SELLER’s 
signed confirmation document, and that SELLER will convey to 
BUYER title thereto free and clear of all taxes, liens and 
encumbrances existing or in favor of any third parties. ALL OTHER 
WARRANTIES, INCLUDING ANY IMPLIED WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, 
WORKMANLIKE PERFORMANCE, OR OTHER WARRANTY OF 
QUALITY AND ANY OTHER CONDITIONS AND AGREEMENTS 
WHATSOEVER (WHETHER STATUTORY OR OTHERWISE) ARE 
EXPRESSLY EXCLUDED AND DISCLAIMED BY THE SELLER AND THE 
SELLER’S AGENTS MAKE NO WARRANTIES WHICH EXTEND 
BEYOND THE EXPLICIT DESCRIPTION CONTAINED IN THIS 
AGREEMENT. 
 

 THE BUYER’S SOLE AND EXCLUSIVE REMEDY SHALL BE LIMITED 
TO REPLACEMENT OF MARINE FUEL BY THE SELLER OR 
REIMBURSEMENT OF PURCHASE PRICE BY THE SELLER, LESS THE 
PROCEEDS OF ANY SALE OF THE MARINE FUEL WHICH THE 
BUYER MAY HAVE EFFECTED.  REASONABLE REPLACEMENT COSTS 
SHALL BE FOR THE SELLER’S ACCOUNT UNLESS THE SELLER 
PROVIDES DUE NOTICE TO THE BUYER THAT THE SELLER DEEMS 
THE BUYER’S REJECTION OF MARINE FUEL TO BE WRONGFUL OR 
IN VIOLATION OF THIS AGREEMENT.  THE BUYER’S SOLE 
REMEDY, AS SET FORTH ABOVE, IS TO THE EXCLUSION OF ALL 
OTHER REMEDIES, INCLUDING, BUT NOT LIMITED TO, CLAIMS 
FOR LOSS OR USE, DETENTION AND ALL OTHER INCIDENTAL OR 
CONSEQUENTIAL DAMAGES, INCLUDING INJURY OR DAMAGE (i) 
TO VESSELS WHICH THE BUYER REPRESENTS OR IS RESPONSIBLE 
FOR AS AGENT, (ii) TO CONTENTS AND EQUIPMENT OF SUCH 
VESSELS, (iii) TO CARGO OR TO PERSONS ABOARD SUCH VESSELS 
OR ADJACENT THERETO, (iv) LOSS OF PROFIT, DELAYS, OR (v) 
ALL OTHER DAMAGES OF LIKE OR DIFFERENT KIND SUFFERED BY 
REASON OF THE PROVISION OF MARINE FUEL OR MECHANICAL 
FAILURE CAUSED BY SAID MARINE FUEL, AND WHETHER OR NOT 
OCCASIONED BY THE SELLER’S NEGLIGENCE.  IF ANY PORTION 
OF THIS PARAGRAPH SHALL FOR ANY REASON BE DETERMINED 
TO BE VOID OR UNENFORCEABLE, THE REMAINDER OF THIS 
PARAGRAPH SHALL REMAIN IN FULL FORCE AND EFFECT. 
 
10. CLAIMS:  
 
Any claim by the BUYER as to shortage must be submitted in the 
form of a letter of protest as no notation of any kind will be 
accepted on the Marine Fuel Delivery Note. If a letter of protest is 
not received within the fifteen (15) day time period described 
herein below, any claim for short delivery shall be deemed to be 
waived by BUYER.  In any event, the SELLER’s figures as to the 
quantity delivered to the BUYER’s vessel shall be deemed 
conclusive.  Any claim by the BUYER as to shortage in quantity of 
Marine Fuel delivered by the SELLER must be made within fifteen 
(15) days after the Marine Fuel is delivered.  If the BUYER makes a 
claim regarding the quality or quantity of the Marine Fuel furnished 
by the SELLER, the BUYER shall permit, or obtain permission for a 
surveyor acting on the SELLER's behalf to board the BUYER’s Vessel 
immediately, for the purpose of ullaging all Vessels’ reservoirs, 
obtaining samples of the Marine Fuel, surveying all machinery 
which the BUYER asserts has been damaged, and all fuel oil 
handling machinery and procedures, and reviewing maintenance 
records and such other Vessel records as the surveyor deems 
appropriate.  In the absence of the fifteen (15) day notice required 
hereunder and a survey on behalf of the SELLER, any such claim 
based on deficiency in quality shall be forever barred, and the 
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BUYER shall pay the direct and indirect costs and expenses of 
obtaining the survey. 
  
11. FINANCIAL RESPONSIBILITY:  
 
All sales of Marine Fuel hereunder are made on the credit of the 
Vessel as well as on the credit of the BUYER.  The SELLER will have 
and may assert any and all maritime liens available to it against the 
Vessel, wherever found, for the full amount of the delivered price of 
the marine Fuel supplied to such Vessel by the Seller, plus accrued 
interest and collection costs.  If the BUYER in any way breaches this 
Agreement, defaults in the payment of any indebtedness to the 
SELLER (whether arising out of this Agreement or otherwise) or 
becomes bankrupt or insolvent, or if the SELLER at any time 
considers the financial condition of the BUYER to be unsatisfactory, 
then the SELLER may, in addition to any other rights and remedies 
it may have, cancel or suspend deliveries hereunder until such time 
as the BUYER remedies such breach or default and/or provides 
suitable additional security and/or guarantees acceptable to the 
SELLER. 
 
12. INDEMNITY:  

 
The BUYER shall indemnify and hold the SELLER and the SELLER’s 
agents harmless from and against, (1) any and all claims, demands, 
actions, causes of action, suits and all other liabilities whatsoever 
on account of, or by reason of, or growing out of damage to 
property (including property of the SELLER, the BUYER and third 
parties) or for injury or death of any person (whether such person 
is an employee or agent of the SELLER, the BUYER or a third 
party), whether the same result from negligence, in whole or in 
part, of the BUYER or the BUYER’s employees, breach of the 
BUYER’s warranties hereunder, or any other theory of liability of the 
like or different character; (2) any claim asserted by the BUYER, its 
agents or employees or subcontractors, including, but not limited to 
claims for personal injury or property damage arising out of the 
delivery of Marine Fuel under this Agreement, including a claim 
based solely upon the negligence  or culpability of the SELLER and 
(3) all costs and expenses incurred by the SELLER in investigating 
and defending any such claim, demand, suit or liability, including 
the SELLER’s attorney fees and court costs. 

 
13. COLLECTIONS:  

 
Without limitation to the SELLER’s rights hereunder or otherwise, 
any payment not made on the due date shall bear interest at the 
rate of the lesser of (i) one and one-half percent (1-1/2%) per 
month, or (ii) the maximum rate allowed by law, running from the 
due date until the date payment is received by the SELLER’s bank.  
In the event the SELLER institutes legal proceedings for collection 
of payment not made by the BUYER when due, all expenses 
incurred by the SELLER in connection with such proceedings 
(including, without limitation, attorneys’ fees and court costs) shall 
be for the BUYER’s account. 

 
 

14. LIMITATION OF LIABILITY:   
 

The Seller shall not be liable for special, indirect, consequential, 
punitive or exemplary damages of any kind arising out of or in 
connection with the performance or non-performance of this 
Agreement. 

 
15. ENVIRONMENTAL PROTECTION:   

 
The BUYER represents and warrants that the Vessel is properly 
insured, equipped, maintained and operated so as to avoid the 
escape, spillage or discharge of oil (a “spill”) at the time of all 
deliveries of Marine Fuel hereunder.  If a spill does occur while 
Marine Fuel is being delivered by the SELLER to the BUYER and the 
Vessel, then the Buyer shall promptly take such action as is 
reasonably necessary to remove the oil and mitigate the effects of 
such spill; however, notwithstanding the cause of such spill, the 
SELLER is hereby authorized at its/their option, to take such 
measures and incur such expenses (whether by employing its own 
resources or by contracting with others) as are reasonably 
necessary to remove the oil and mitigate the effects of such spill.  
In the event the SELLER has exercised its option to remove the oil 
and mitigate the effects of such spill as aforesaid, the BUYER 
agrees to cooperate and render such assistance as is reasonably 
requested by the SELLER and further agrees that BUYER or their 
insurance carrier shall promptly pay any and all expenses, 
damages, costs, fines and penalties arising from such spill or any 
pollution caused thereby.  The BUYER or their insurance shall 
recover from the SELLER only that amount of expenses, etc. equal 
to the degree of provable negligence of the SELLER as determined 
by SELLER’s insurance settling agent.  The BUYER and SELLER shall 
each give the other copies of all documents and other information 
concerning the spill as required by any law, regulation, or settling 
agent. 

 
16. FORCE MAJEURE:  

 
In the event that the SELLER is prevented from making deliveries 
hereunder or the BUYER is prevented from accepting deliveries due 
directly or indirectly to any Force Majeure, the obligation of the 
SELLER to deliver and of the BUYER to receive Marine Fuel shall be 
suspended during the continuance of such Force Majeure condition 
and neither party shall be liable to the other for demurrage, loss or 
damage of any nature whatsoever due to such delay.  In the event 
the SELLER does not at any time have available sufficient Marine 
Fuel to supply all of the SELLER’s customers due to the intervention 
of Force Majeure circumstances, the SELLER shall have the right to 
prorate such Marine Fuel as may be available between the BUYER 
and all other customers of the SELLER, and the SELLER shall not be 
required to purchase Marine Fuel to replace supplies so curtailed, or 
to make use of other than the SELLER’s normal transportation or 
other facilities.  Nothing in this article concerning the existence of 
Force Majeure circumstances shall affect the BUYER’s obligation to 
make payment to the SELLER for deliveries of Marine Fuel made 
and payments required hereunder which accrued prior to the 
occurrence of the Force Majeure circumstances.  Until the Force 
Majeure circumstances shall cease to exist, this contract merely 
shall be suspended and shall not terminate.  If a Force Majeure 
event occurs, the SELLER shall have the option of canceling this 
contract.  Force Majeure shall include, but not be restricted to, acts 
of God or the public enemy, perils of navigations, floods, fire, 
hostilities, war (declared or undeclared), executive or administrative 
orders or acts of either general or particular application of any de 
jure or de facto government having or claiming jurisdiction over a 
party or vessel, facility or supplies, or such orders or acts of any 
officer or agent purporting to act under the authority of any such 
government, or requests of any such officer or agent purporting to 
act, under the authority of any such government, of requests of any 
such officer or agent purporting to act, illegality arising from 
applicable domestic or foreign laws or regulations, blockage, labor 
disturbances, strikes, riots, insurrections, civil commotions, storms, 
earthquakes, accidents, breakdown or injury to or expropriation, 
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confiscation or requisitioning of transportation or delivery facilities 
exhaustion or unavailability of supplies for any reason, partial or 
total interruption, loss or shortage of transportation facilities, or 
imposition of restrictions or regulations by any government or 
governmental agency which render performance impossible or 
frustrate the commercial purpose of this contract. 

 
17. NOTICES:   
 
All notices, statements or other communications to be given by the 
BUYER to the SELLER shall be sufficient if given in writing by 
registered mail, telex or cable as follows: 

 
To the BUYER: At the address stated in the Principal Terms, or if 
the Agreement is concluded by or through an agent of the BUYER, 
to such agent. 

 
 To the SELLER: NUSTAR TERMINALS MARINE SERVICES N.V. 
    Tumbledown Dick Bay 
    St. Eustatius, N.A. 
 

18. ASSIGNMENT:   
 

The BUYER may not assign any of its rights or obligations under 
this Agreement without the SELLER’s prior written consent. 

 
19. DISPUTES:   

 
Any judicial proceeding brought in connection with this Agreement 
may be brought in any court of competent jurisdiction in St. Maarten, 
N.A., and both parties hereby (i) accept, generally and 
unconditionally, the exclusive jurisdiction of such courts and any 
related appellate courts, and irrevocably agree to be bound by any 
judgment rendered thereby, subject to any right of appeal, and (ii) 
irrevocably waive any objection they may now or hereafter have as to 
any such proceeding brought in such a court or that such court is an 
inconvenient forum. The SELLER shall have the right under the laws 
of the Netherlands Antilles, or such other law as may be deemed 
applicable in the circumstances, to arrest the BUYER’s Vessel or 
attach property of the BUYER whether said BUYER’s Vessel and 
property are within the Netherlands Antilles or elsewhere.  The 
agreement to litigate all disputes arising under this contract in any 
court of competent jurisdiction in St. Maarten, N.A., shall not be 
construed as altering, waiving or otherwise depriving the SELLER of 
the right to arrest the BUYER’s Vessel, or to attach the BUYER’s 
property in a jurisdiction other than the Netherlands Antilles.  No 
action or other proceedings shall be brought by the BUYER for any 
alleged breach of this Agreement more that one (1) year after the 
accrual of the cause of action therefore; provided, however, that 
nothing in this Section 19 shall be deemed to extend any periods 
within which the BUYER must assert the BUYER’s rights, including, 
but not limited to, rejection rights, as provided in this Agreement. 

 
20. GOVERNING LAW:   

 
This Agreement shall be interpreted in accordance with the law the 
Netherlands Antilles, applicable to agreements made and to be 
performed entirely within the Netherlands Antilles without regard to 
any conflict of laws provision or case law of the Netherlands Antilles 
which would otherwise cause the application of the law of any other 
jurisdiction.  The United Nations Convention on Contracts for the 
International Sale of Goods (1980) shall not apply. 
 
21. TAXES: 

 
Buyer will pay all taxes and assessments arising out of sale of the 
Product, including any import fee, export fee, customs duty, sales 
tax, excise tax, or value added tax, but excluding any income tax 
assessed against NuStar. 
 
 
 
 

 
22. MISCELLANEOUS:  

 
This Agreement may not be modified, discharged or terminated 
except by an instrument in writing signed by each of the parties 
hereto. 

 
No benefit or right accruing to either party shall be waived unless 

the waiver is reduced to writing and signed by both parties.  No 
waiver by either party of any provision of this Agreement shall be 
construed as a waiver of any other provision, nor shall a waiver of 
any single default be construed as a waiver of any other prior or 
subsequent like or different default. 

 
The terms and conditions of this Agreement shall extend to, be 
binding upon and inure to the benefit of the successors, 
administrators, legal representatives, and permitted assigns of the 
respective parties hereto. 

 
The descriptive headings contained in this Agreement are for 
convenience only and shall not control or affect the meaning or 
construction of any provision of this Agreement. 

 
This Agreement constitutes the entire understanding between the 
parties and supersedes all prior oral or written agreements, 
representations, and/or warranties. 

 
It shall be the responsibility of BUYER to comply and advise its 
employees, agents, and customers to comply with the health and 
safety requirements for each of the Marine Fuels supplied 
hereunder as specified in the SELLER’s published health and safety 
information then current for such Marine Fuel, both during and after 
delivery, and to ensure so far as possible that any user of any such 
Marine Fuels avoids, without limitation, any frequent or prolonged 
exposure or skin contact with the Marine Fuel.  Seller accepts no 
responsibility for any consequences arising from any failure by such 
persons to comply with such health and safety requirements or 
arising from such contact. 
 


